IN THE UNITED STATES COURT OF FEDERAL CLAIMS
No. 03-1956C

(Filed: April 6, 2004)
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Transfer of Claims, 28

LAN-DALE COMPANY, * U.S.C. 81500; 28U.S.C. 8§
* 1631; Claims over which
Pantiff, * the court lacks jurisdiction
V. * viaoperation of 28 U.S.C. 8§
* 1500 transferable under
THE UNITED STATES, * 28 U.S.C. § 1631.
*
Defendant. *
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James M. Sakrison, Tucson, Arizona, attorney of record for plaintiff.

Carolyn J. Craig, Washington, D. C., with whom was Peter D. Keider, Assstant Attorney
Generd, for defendant.

OPINION ON PLAINTIFF'SMOTION FOR RECONSI DERATION

On February 13, 2004, this court issued an opinion on defendant=s January 9, 2004
Motion to Dismiss the subject case. Therein, we concluded that we were without
jurisdiction to hear the subject case, in view of 28 U.S.C. * 1500. On March 1, 2004,
plantiff Lan-Dde filed amotion for reconsderation of our February 13, 2004 opinion per
Rule 59(a)(1),* dleging, inter alia, that manifest injustice will result from said dismissal.
On March 8, 2004, the defendant filed its response to plaintiff-s motion for

A new trid or rehearing or recondideration may be granted to al or any of the parties
and on dl or part of the issues, for any of the reasons established by the rules of
common law or equity applicable as between private parties in the courts of the United
States. On amotion under this rule, the court may open the judgment if one has been
entered, take additiond testimony, amend findings of fact and conclusions of law or
make new findings and conclusions, and direct the entry of a new judgment.

R.C.F.C. 59(a)(1).



recongderation, arguing that the plaintiff failed to point to aAmanifest error of law, or
mistake of fact that would entitle plaintiff to prevail on its motion for reconsderation.
Strickland v. United Sates, 36 Fed. Cl. 651, 657 (1996) (citations omitted). On March
29, 2004, this court directed the parties to brief an issue we believe rlevant to plaintiff’'s
motion for reconsideration, namely, the applicability of 28 U.S.C. § 1631. We have
reviewed the respongive briefs of both parties, and for reasons discussed below, we DENY
plaintiff’s motion for recongderation in part, and GRANT plaintiff’s motion in part.

In our February 13, 2004 opinion, we dismissed the subject case per 28 U.S.C. *
1500, which states:

Pendency of clamsin other courts: The United States Court of Federa
Clams shdl not have jurisdiction of any claim for or in repect to which the
plantiff or his assgnee has pending in any other court any suit or process
againg the United States or any person who, at the time when the cause of
action aleged in such suit, or process arose, was, in respect thereto, acting or
professing to act, directly or indirectly under the authority of the United
States.

28 U.S.C. " 1500. Applying this statute, and the relevant casdlaw interpreting same, to the
factsin the record, we determined that we lacked jurisdiction to hear thisaction. Thisisso
because, on the day this action was filed in our court, plaintiff had simultaneoudy? filed
another action in the U.S. Didrict Court for the Didtrict of Arizona. The binding casdaw
interpreting 28 U.S.C. * 1500 construes smultaneous filings, such as we have here a bar,
to trigger the operation of * 1500. County of Cook, 170 F.3d at 1091 (Awe hold that the
filing: of the same claim smultaneoudly in the digtrict court and the Court of Federd
Clams...deprives the latter court of jurisdiction pursuant to * 1500.0).

Since we determined that * 1500 dearly gpplies to smultaneous filings, we were
required to analyze the two actions and conduct an Aidentity of damsf anayss.
Loveladies Harbor, Inc. v. United States, 27 F.3d 1545 (Fed. Cir. 1994). In our February

2The evidence adduced by plaintiff showed that the U.S. District Court for the District of Arizona case
was filed on the same day, and plaintiff’s counsel made no argument and proffered no evidence to
support the proposition that the instant case was filed first. Consequently, without any evidence tending
to establish that one case wasfird filed, and the unwillingness of plaintiff to even raise the argument thet
the case before us was filed prior to thefiling in the U.S. Didtrict Court for the Digtrict of Arizona, we
concluded that the instant case was filed smultaneoudy with the case in the didtrict court. Thus, we
found 8§ 1500 was implicated based on the contemporaneous filing before the U.S. Digtrict Court for
the Didtrict of Arizona. See, United States v. County of Cook, Illinois, 170 F.3d 1084, 1091 (Fed.
Cir. 1999) .
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13, 2004 opinion, we did so, and we found that both cases shared a single core of operative
facts, and both requested relief of the same nature. See, Feb. 13, 2004 Slip Op., no. 03-
1956C. Thus, we concluded that we lacked jurisdiction over the subject action, and
accordingly dismissed said action, as we were constrained to do.

Regarding the ingtant motion for reconsideration, plaintiff falsto point to any
mistake of law or fact by this court. Ingteed, plantiff merely aleges that a manifest
injusice will occur if plaintiff:s case is dismissed from this court. Thisis so because,
according to plantiff, the statute of limitations for this action has run, and plaintiff has
dready voluntarily dismissed its action from the U.S. Digtrict Court for the Didtrict of
Arizona. Consequently, plaintiff asks usto follow the dissenting opinion of Justice Stevens
in Keene Corp. v. United Sates, 508 U.S. 200, 219 (1993), wherein Justice Stevens
opinesthat 28 U.S.C. " 1500 should be interpreted to dlow for cure of the jurisdictional
defect upon dismissal of the duplicative action in the district court. P-s Mot. for Reconsid.
at p.3. That we cannot do, because, no matter how Afar@ such a congruction of * 1500 may
be, we are constrained by, and cannot disregard, obligatory precedent. The basic tenet of
stare decisis must guide our actions, and thus, we must disregard plaintiff=s urgingsto the
contrary.

While we cannot impute jurisdiction where we clearly lack same, we are not entirely
without recourse in the ingtant action. When we filed our February 13, 2004 opinion, we
had before us only plaintiff-s assertion that it was in the process of dismissing the duplicate
action then pending in the U.S. Digtrict Court for the Didtrict of Arizona. Today, however,
we have the January 22, 2004 order of said dismissd in hand. Thus, when we issued our
February 13, 2004 opinion, there was no need to consider the gpplication of 28 U.S.C. *
1631. This statute states, in relevant part:

Trandfer to cure want of jurisdiction. Whenever acivil actionisfiledina
court...and that court finds that there is awant of jurisdiction, the court shdl,
if itisinthe interest of judtice, transfer such action or apped to any other
such court in which the action or gpped could have been brought at the time
it wasfiled....

(emphasis added)

At present, we fed that the dismissd of the action from the U.S. Digtrict Court for
the Didtrict of Arizonaimplicates28 U.S.C. * 1631. Thisis so because, while the entire
action is barred from proceeding in this forum, someChbut not alCof the daimstherein
may be properly heard in another court, namely, the U.S. Digtrict Court for the Didtrict of
Arizona. Thus, we may be able to render plaintiff some limited assstancevia28 U.S.C. *
1631. Said section dlows usto transfer claims over which we lack jurisdiction to a court
wherein jurisdiction is proper.

Theplainlanguage of * 1631 permitstransfer of Acasesi and makes no express
3



mention of individuad clamsthat are part of alarger action. Somewhat recently, however,
the U.S. Court of Appedsfor the Federd Circuit squarely addressed this issue, finding that:

Congress clearly recognized that atransfer of an action under * 1631 may be
granted in whole or in part....[and thereis] no logical reason why this remedy
should not be dlowed on aclaim-by-claim basis....We see ho reason to deny
the remedid benefit of * 1631...merely because some of the clams were
properly lodged in the transferor court.

County of Cook, 170 F.3d at 1089 (internd citations omitted). Consequently, we conclude
that if we determine that (1) we lack jurisdiction over the case (or one or more of the
clamsincluded therein), and (ii) another court has ajurisdictional basisto hear the case (or
cdam(g)), and (iii) the trandfer isin the interest of justice, we may properly transfer the

case and/or claim(s) contained in this action over which we |ack jurisdiction, and over

which another court has an adequate jurisdictional basis® Here, having determined that §
1500 deprives us of jurisdiction over the entire matter, the first prong of the test for the
goplicability of § 1631 has been satisfied. Thus, we must next determine which of the

ingant claims, if any, may be properly heard in another court.

The claims presented to this court seek Aenforcement of the Settlement Agreement()
(i.e., specific performance) (Count 1), and damages for breach of contract (Count 11).4
Count I, seeking “enforcement of the Settlement Agreement(l is another métter, asthe
remedy sought is specific performance, i.e., equitable relief. Parties seeking equiteble
relief may not do so before this court, except where specificaly permitted by the Tucker
Act.®> The specific performance of a contract does not fall within these exceptions. Claims

3Although the defendant was invited to argue againgt the applicability of 28 U.S.C. § 1631 to the
transfer of asingle count of the complaint, defendant failed and refused to address thisissue. Thus, we
can only conclude that the defendant concurs with this court’ s assessment of the law as permitting the
transfer under § 1631 of lessthan all of the claims presented to a court, as here.

“It isimportant here to note that the enumerated claims (Count | and Count 11) are not completely clear.
Count | alegesviolations of various agreements between the parties—violaions that plaintiff assertsin
turn violate the 4, 5™, and 14™ Amendment rights of plaintiff. This count isworded to invoke the
equity jurisdiction of the court, based on the aleged violation of the contracts between the parties, and
we determine that it does so, and thus forms the basis for plaintiff’s prayer for specific performance
(contained in plaintiff’s prayer for relief). Count |1 dso dleges violations of various contracts between
the parties as the foundation for this claim, but here, the remedy sought is $8,000,000.00 in monetary
damages.

°An example of our limited equitable jurisdiction can be found in the bid protest arena, as permitted
pursuant to 28 U.S.C. § 1491(b)(1)-(2). Itisaso within our authority to reinstate government
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seeking such relief are properly heard in the digtrict courts. Of course, a the time we
decided this matter in February, this court believed that the U.S. Didtrict Court for the
Didtrict of Arizonahad an identicd claim then pending beforeit. The plaintiff-s motion to
dismiss the Arizona action was presented to us, but the Arizona court=s order had not been
issued when the plaintiff filed its oppostion to the defendant-s motion for dismissd, and
plantiff failed to supplement its oppostion with the dismissal order when it was issued on
January 22, 2004. Thus, for our purposes and at that time, the specific performance clam
was gill pending before the U.S. Didtrict Court for the Didtrict of Arizona, thus,
trangferring an identica claim back to that same court served no productive purpose. Aswe
now know that no other smilar daims are pending, in light of plaintiff’s voluntary dismissa
effected on January 22, 2004, and that the U.S. Didtrict Court for the Digtrict of Arizona
has ajurisdictiond basisto hear this claim,® whereas we do not, we conclude that the
transfer of Count | to the U.S. Digtrict Court of the Didtrict of Arizonais permissible under
§ 1631.

Count |1 of the complaint before this court seeks damages for breach of contract
totaling approximately $8,000,000.00. Because this clamis for money damages arising
from a contract with the United States, and the amount in controversy exceeds $10,000.00,
we are the only forum that may properly hear this clam, pursuant to 28 U.S.C. * 1491 (the
ATucker Actf)) and 28 U.S.C. § 1346(a)(2) (the “little Tucker Act,” which confers
jurisdiction to the digtrict courts, concurrent with our jurisdiction, for clams for money
damages where the amount in controversy does not exceed $10,000.00). And, as noted
herein, and in this court=s February 13, 2004 opinion, said clam is barred through the
operation of 28 U.S.C. * 1500. Consequently, and unfortunately, the claim for damages, at
this posture, is not redressable before this court, nor any other. Thus, we may not transfer
sad clam via 8§ 1631, and plaintiff’s motion for reconsderation of our dismissal of Count
Il is hereby DENIED.

Aswe determined that Count | may be trandferred via § 1631, we move to the last
gepinour andyss. Specificaly, we must determine whether or not the interest of justice
will be served by the transfer. To that end, we turn firgt to the legidative intent underlying
the gatute. We conclude that the purpose of 28 U.S.C. § 1631 isto assg litigants
rightfully confused by the complexities of the specid jurisdictiond provisons of the

employees and/or reingtate retirement benefits to government employees when we adjudicate wrongful
termination claims. 28 U.S.C. § 1491(8)(2).

®Here again, the defendant had an opportunity to chalenge our determination that the U.S. District

Court for the Didtrict of Arizona has an adequate jurisdictiond basisto hear thisclam. Defendant

chose not to do s0.  Ingstead, defendant bases its objection to this court’ s transfer of Count | of the

complaint to the U.S. Didrict Court for the Didtrict of Arizona on its alegation that plaintiff hasfailed to

gate aclam upon which rdief may be granted. The vdidity of this argument is addressed in text, infra.
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federd courts, and to preserve an action, filed within the statute of limitations, from

becoming time-barred because of delays incurred due to improper filing. County of Cook,
170 F.3d at 1089 (quoting S. Rep. No. 97-275, at 30 (1981)). Inthis case, thereisno
dlegation that the datute of limitations expired before the filing date of the action in this

court on August 21, 2003. And, asthe plaintiff aleges that its action would be time-barred

if plantiff filed anew today, failure to apply § 1631 to this case would clearly contravene
thislegidative intent, as wdl as provide the defendant with an even greater advantage that it

has dready by virtue of the protections of sovereign immunity. Thus, we find that the interest of
justice is served by the transfer of Count | to the U.S. Didrict Court for the Digtrict of Arizona.

Defendant argues to the contrary, contending that Count | falls to state a claim upon which relief
may be granted. Defendant bases this argument on the Settlement Agreement between the parties, and
dlegestha plaintiff waived any right to raise any damsfor violations of the Settlement Agreement in the
Settlement Agreement itsalf. Thus, defendant argues,“it is unlikely that Lan-Dae can establish a
colorable clam in digtrict court.” D’sBrief on § 1631, a 3-4.

We conclude that interpreting the right to enforce clams under the Settlement Agreement isa
determination on the merits, as such afinding is tantamount to adismissa with prejudice. Aswe do not
have subject matter jurisdiction over this clam, we do not have the authority to reach such a
determination. Moreover, upon the transfer of Count | to a court of competent jurisdiction, defendant
will have the ability to assert thisargument. While we would agree that transferring acdlam that
absolutely cannot be heard would be an inefficient exercise, here, wefail to find any unequivoca
grounds that would bar this case from proceeding such that transfer undermines the interest of justice,

For the foregoing reasons, and in the interest of justice, we hereby GRANT plaintiff’s motion
for reconsideration in part, that is to say with respect to our previous dismissa of Count I.
Accordingly, we VACATE our February 13, 2004 opinion with respect to Count |, and hereby enter a
new judgment on this clam, transferring Count | to the United States Didtrict Court for the Didrict of
Arizona, pursuant to 28 U.S.C. " 1631. Faintiff’'s motion for recongderation of our February 13,
2004 opinion is DENIED in part, that iswith respect to our prior dismissal of Count 1. The Clerk of
the Court shall therefore enter a new judgment accordingly.

IT 1SSO ORDERED.

Regindd W. Gibson, Senior Judge



